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ATTORNEY GENERAL

Hon. Geo. H. Sheppard
Comptroller of Publle Accounts
Austin, Texas

Dear Sir: Opinion No. 0-1101
Re: Legelity of expense account attached.
Can the Board of Dental Examiners
employ one of its members as Secre-
tary of the Board and pay him a sal-
ary out of the General Reglstration
Fund?

Your request for an opinlon on the questions aa are herein
stated has been received by this office.

Your letter reads in part as followsg

"T am enclosing an expense account of Dr. Carl Holder, Secretary,
Texas State Board of Dental Examinerg, and reguest your opinion
as to whether thls'account can be legally paid from the funds
appropriated to the State Board of Dental Examiners.

"In this connection I will thank you to advise whether the Board
of Dental Examiners may employ one of its members as Secretary
of the Board and pay him a salary out of the General Reglistration

Fund."
Article 4543, Revised Clvil Statutes, reads in part as follows:

", ..Bofore entering upon the duties of his office, each member
of the Board shall take the constitutional ocath of office,
same to be flled wlth the Secretary of State. At 1ts

first meeting the Board shall organlze by electing one

member Pﬁesident and one Secretary, chosen to serve one

NLL:D SRR

Article 4545,'supra, provides for the appointment and sets out
the qualifications of the State Board of Denbtal Examiners.

The last paragraph of Article 4550a reads as follows:

"Po ald the Board in performing the duties prescribed in
this section, the Board is hereby authorlzed to employ a



Secretary, who shall recelve a salary to be fixed by the
Board, end he shall make and file a surety bond in a sum of
not less than Five Thousand ($5,000.00) Dollars, condltioned
for the faithful performance of all the dutiss of his

office and the safekeeping and proper disbursement of said
Dental Reglstration Fund and all other funds coming into

his hands; such salary shall be pald out of said Dentsl
Reglstration Fund and shall not be in any way a charge upon
the general revenue of the State. 8Said Board shall empley
and provide such olerks and employees as may be needed %o
assist the secretary in performing his duties in carrying

out the purposes of this Act, provided, that their compen-
sation shall be pald only cut of the said Dental Registration
Fund. All disbursements from said Dental Registration Fund
shall be made only upon the written approval of the President
and Secretary of Sald Board and upon warrants drawn by the
Comptrollsr to be paid out of said Pund."

Section 33 of Article 16 of the State Constitution reads as
follows: . '

"The accounting offlcers of this State s hall neither draw
nor pay & warrant upon the Treasury in favor of any per-
son, for salary or compensation as a gent, officer, or

. appointee, who holds at the same time any other office or
position of honor, trust, or profit, under this State or
the United States, except as prescribed in this Constitution.
Provided, that thls restriction as %o the drawing and
paying of warrants upon the Treasury shall not apply to
officers of the National Guard of Texas, the National Guard
Reserve, the Officers Reserve Corps of the United States,
nor to enllsted men of the National Guard, the National
Guard Reserve, and the organized reserves of the United
Statea, nor to retlred officers of the Unlted States
Army, Navy, and Marine Corps, and retlred warrant officers
and retired enlisted men of the United States Army, Navy
and Marine Corps."

Under the provisions of Artlicle 4550a, supra, the State Board
of Dental Examiners is authorlzed to employ a secretary who
shall recelve a salary to be fixed by the Board to aid the
Board in performing the duties prescribed by law.

Article 4551 provided that:

"Bach member of the State Board of Dental Examiners shall
recelve for his services Ten($'0.00) Dollars per day for
each day he is actually engaged in the dutlids of his office,
together with all legitimate expenses incurred in the
performance of such duties. All per dlem and expenses
accruing hereunder shall be pald from moneys recelved by
sald Board from appllcants for examination and from ths

. Dental Registration Pund as provided in this law; noc money
shall ever be pald to any member of the Board from the

General Fund."
(0=1101) -
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The members of the State Board of Dentel Examiners hold an
office and position of honor and profit under the State laws,
andLAEticle‘le, Section 33 of the State Constltution, above
guoted, prohibits the meccounting officers of the Stats. from
drawing or paying warrants f rom the Treasury in favor of any
person for salary or compensatlion as a gent, officer or appolntee
who holds at the same time any other office or position of honor,
trust or profit, under the State or the Unilted gtates, e xcept

as prescribed In the Constitution.

On September 22, 1913, thils department held in a lengthy con-
ference opinion, written by Hon. C. M. Cureton, First Assistant
Attorney General, and Hon. C. W. Taylor, Assistant Attorney
General, addressed to the Board of Regents of the University of
Texas, that should lir. Mays accept the position of Professor

of Journallsm in the University and at the same time hold and
exercise the duties of the office of Lieutenant Governor, he
could not draw pay for either such office or such position.

We guote from the above mentlioned opinion as follows:

"gn analysis of the above gquoted section of the Constitution
(referring to Section 33 of Article 18) results In the
following: That the a ccounting offlicers of this State

are prohibited f rom drawlng or paying & warrant upon the
treasury in favor of any person for (a) salary, (b) com-

pensation; as (1) agent, (2) officer, (3) appolntee, if
such person at the same time holds any other (1) office,

{2) position of honor, (3) position of trust, or (4)
position of profit, under this State or the United States.

"Mr. Mayes is the Lleutenant-Governor of thils State, and
under the Constitutlon as s bove quoted and dlscussed that

is an office. It is likewise a position of honor and trust,
and while it could hardly be said, owing to the very nominal
salary pald, that it is a position of profit, yet, there

1s a compensat ion attached to the office of Lieutenant-
Governor, which, be it great or smell, is intended as &
remuneration for time devoted to the offlce.

"7+t is very clear, therefore, that Mr., Mayes, so long as
he is Lieutenant-Governor, could not under the Constiltu-
tion draw pay from the State as (l)agent, (2} officer,
{3) appointes of the State."

On April 1, 1832, this department held Iin an opinion written by
Bon. Scott Gaines, Assistant Attorney General, addressed %o

Mr. L. W. Rogers, First Asslstant State Superintendent, that

a member of the faculty of the State Institution of higher learn-
ing cannot legally draw a salary from the State Government and
at the same time serve as a school disbrict trustee.
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On September 10, 1937, thls department held in an opinion written
by He. L. Williford, Assistant Attorney General, addressed to
Hon. James V. Allred, Governor, in construeing Senate Bill No.
74, Acts of the Forty-Fifth Legislature, creafting State Board

of Reglstratlon for Professional Engineers and holding that
members of the facultiesa of Texas Unlversity, Texas Tech and

the State A & M College are ineligible f or appointment on said
force by reason of Article 16, Section 33 of the State Consti-
tution. This opinion also cites Article 16, Section 40 of the
Constitution of Texas, which provides that no person s hall

hold or éxercise at the same time, more than one c¢ivil offlce of
emolument, except that of Justice of the Pemce, County Com-
missioner, Notary Public and Post Master, eto.

On September 23, 1937, this department held in an opinion
written by Hon. Scott Galnes, Firat Assistant Attorney

General, addressed to R. L. Bobbltt, Chalrmen of the State Hligh-
way Commlission, that under provisions of Sectlon 33 of Article
16 of the Constitution a warrant cannot be d rawn upon the treas-
ury in favor of any agent, officer or appointee or a salary or

& compensation as such, who, at the same time holds any other
office or position of honor, trust or proflit under this Stats

or the United States, except certain exceptions therein stated.

In view of the f oregolng authorltlea, you are respectfully
advised that it is the oplnlon of this department that the
State Board of Dental Examiners cannot legally employ one of
its members as secretary toald the Board in performlng the
duties prescrilbed by law as provided by Article 4550a, supra,
eand pay him a salary out of the general Registration Fund.

You are further advised that a member of the State Board of
Dental Examiners, who, at the same tlme, holds and exercises
the duties of secretary to the board aw provided by Article
4550a, supra, cannot draw pay for e ither such office or such
position s o long as he continues to hold the position as
secretary to the State Board of Dental Examiners as provided
by Articls 4550a, supra, and remains a member of the State
Board of Dental Examiners.

Trusting that the foregoing answers your inquiry, we remain
Yourg very truly

-Attorney General of Texas

By (s)
Ardell Willlams
Assistant
AW:0B ‘ _ ,
ﬁPPROVED July 31, 1939 APPROVED

IRST ASSISTANT ATTORNEY GENERAL Opinion Committee
, ' By R. W. F.~=chalrman
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Article 4381 provides that each member of
the State Boardl of Dentel Examiners shall receive for
his services #10,00 per day for each day he is eotive-
1y engaged in the duties of bis office, .together with
all legitimate expenses insurred im the performance
of such duties.

Article 4880a authorizes the State Board of
Dental EZxaniners to employ & secretary, to aid the Board
in performing the duties presaoribed by law, ani the salary
of such secretary shall de fixed by the Board, and such
seoretary shall make and f£ile a surety dond im the aum
of not . less than . $5,000,00, eonditionsd for She feidhful
perfornancs of all the duties of his offlce in the safe-
kesping and proper disbursensnts of the Dental Registration
Fund and ell other funds coming into his hands,

Seotion & of Article 3271la provides thatt

*A State Board of Regilstration for Pro-
fessional Engineers is hereby oreated whose
duty it shall be to administer ths provisioans
of this ast.”

Seotion 8 of Article 327le provides that each
member of the Board shall receive tbe sum of $10,00 per dey
for each day he is actually engaged in the duties of his
office, ineluding $ime spent. in necessary-Sravel, together
with all legitimate expenses inourred in the perforasnse
of such duties, and that She Boerd shall eleots eor appoint
qnnn;ll;.:rn-.itsnnunhan-bcrahxp % Chairsan, a V4 fzman
and a Seqretary. :

Seotion 9 of Article J27lea provides that the
Seoretery of the Board shell receive a llllr{ a8 the Board
ahall detormine in addition to the compensation and ex-
penses provided for in the Act. _

Regarding the State Board of Heglstratioam for
Frofessional Ingineers, it is manifest that one member of
the Board has the duties of secretery of such Board ex
officic, and the Aat oreating the Bosxrd af Reglstration,
above referred to, provides for e per 4iem compensstion
for such member, for the expeass of suoch member, amd for
the salary of such member, all of which it was acmpetent .
for the Lagislature to presaribe and enauot.

The statutes do not provide that the Seoretary
of the State Foesrd of Dental Examiners shall receive any
salary in addition tc his per diem compensation, while on
the other haend, the statutes do provide that the Secretary



of the Board of Registration for Professional Enginee
ashall have sdditional duties, eud shall receive such
selary as the Board shall determine in sddition to the
acmpensstion ead enpeases provided for in the Ast.

" The Sedretsry of the Board of Reglstration for
Professional Eagineers does not hold two offices or an
office and position of honor, truat or prefit, but holds
only ons office and is paid s per Giem mw for
nis services-u¢ ¢ Board membder snd his sale eddidton
. %0 hias per diem cempessstion for sdditional services rea-
dered which he is required to 40 by statute,

Articles 4bduga authorizing thse intment of the
Sesretary to aid the Board of Dental rs in perforaing
the duties of the Board as prescribed by law dass ot au-
thorize the appoiantment of a member of the State Board of
Dental Exsminers as such Ssorstary, dut empewers the Bomxrd
to exploy some yerscn other-than s Bourt 1 0 perfoTR
these Suties and rix the salsry of such secretsry.

- A-magber ¢f She Gtete Bourd of ‘Demtel BXeniners:
who at the sxme time performs the duties end receives the
ocompensetion as provided by Artiocle 4580a would b in
contrevention of Article 16, Scatloms 3% end 40 of the State

Constitution,

¥e ‘think there is no conrliel vesween our epimionsr
Kos, 0=-1101 l&q 0=13488. .
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Yours very truly

_Cerald ¢, Mana
ATTORNEY GENERAL OF TRIAS



